Wyden Amendment Background and Justifications
(adjusted wording taken from USFS direction to National Forests

for application to Wildfire Rehab in S. Georgia and N. Florida and associated damages)

The Wyden Amendment (Public Law 105-277, Section 323 as amended by Public Law 109-54, Section 434) authorizes the cooperative agreements to benefit resources within watersheds on federal lands.  Agreements may be with willing Federal, Tribal, State, and local governments, private and nonprofit entities, and landowners to conduct activities on public or private lands for the following purposes: 

· Protection, restoration, and enhancement of fish and wildlife habitat and other resources, 

· Reduction of risk for natural disaster where public safety is threatened, or 

· A combination of both. 

This authority was initially provided in FY 1998 and has been extended through the end of FY 2011.  Since the authorization does not provide for additional funding, any dollars spent on private land must come from existing appropriations.  

Guidance on the use of the Wyden Amendment is provided in the enclosure.  This guidance outlines procedures for negotiating Wyden Amendment agreements, provides examples of the types of work that can be performed; and clarifies that, while cost-sharing should be explored, it is not a mandatory requirement.  

The Wyden Amendment povides a tool to operate more efficiently, to restore ecosystem health across multiple ownerships and to build constructive, collaborative relationships with communities and stakeholders.  

Enclosure

Watershed Restoration and Enhancement (Wyden) Agreements

Background.  The Wyden Amendment (Public Law 105-277, Section 323 as amended by Public Law 109-54, Section 434) authorizes cooperative agreements with willing participants for the protection, restoration, and enhancement of fish and wildlife habitat and other resources on public or private land and for the reduction of risk from natural disaster where public safety is threatened that benefit these resources within the watershed. 

Watershed Restoration and Enhancement Agreements may be entered through fiscal year 2011, provided funds are available within existing appropriations for the type of activity to be implemented.  For example, a unit must have wildlife funds to complete a wildlife project, fire funds for a fire project, and so forth.

Agreements may be either: (a) directly with a willing landowner or (b) indirectly through an agreement with a State, local, or tribal government or other public entity, educational institution, or private nonprofit organization.

Types of Projects Allowed under Wyden.  Projects that protect, enhance, or restore resources within a watershed and provide tangible benefits to achieving federal land management and public safety goals and objectives associated with natural disasters are allowable under Wyden.  Projects types are not limited to actual projects on the ground; for example, stream gabion installation, check dam construction, fish habitat restoration, or culvert cleaning.  Watershed analysis studies, habitat surveys, and wildlife species monitoring, depending on the benefit to resources within the watershed, are also permissible under Wyden.  The following are generic examples of acceptable types of work:

· Providing technical assistance to a watershed council to develop a watershed restoration plan.

· Working with a non-profit organization to repair or replace road culverts on private lands that have been identified as negatively impacting watershed on federal lands.

· Working with a private landowner for stream bank stabilization in areas that are negatively impacting fish habitat on federal lands. 

· Supporting local non-profit organization in constructing a watershed-wide GIS system.

· Establishing partnership with the governmental body of a local community to align work to improve quality of natural resource jobs.

· Supporting a local non-profit financially to complete a watershed-wide assessment.

· Coordinating efforts with a State to treat an entire area for fuel reduction.

The following examples were specifically developed to address some of the wildfire issues. 

· Agreement with state(s) and/or landowners to address suppression and fire related issues affecting watershed function including removal of suppression debris and berm from streams and land surfaces that affect the natural surface and subsurface of water movement as well as the function of road ditches, culverts and ditches to handle stormwater. 

· Agreement with communities, states and landowners to develop watershed based planning to address fuel hazards and management activities needed within the urban interface to provide public and property safety.

· Agreement with landowners to address debris and berm issues affecting watershed function including the normal movement of surface and subsurface water to the Okefenokee Swamp and associated wetland and aquatic habitats.

· Agreement with property owners to mulch or remove biomass from fireline affected areas to reduce fuel danger and provide for public safety.

· Agreement with property owners, communities and state to assist planning and implementation for a long term management of fuel hazards and management within the vicinity of the Okefenokee Swamp Edge Break and Perimeter Road. 

Any project carried out under Wyden authorities must comply with all applicable Federal, State, and local laws and regulations, policies, and permit requirements; for example, National Environmental Policy Act, Clean Water Act, and Endangered Species Act.

When a Wyden Agreement may be Appropriate.  Questions to consider before deciding to use Wyden authorities include: 

· Does the project achieve federal land management agency and/or disaster related public safety objectives?

· Is the principle objective restoration, protection, enhancement of resources and/or public safety oriented related to disaster conditions within watersheds? 

· Does the project result in tangible and demonstrable benefits to resources on public lands?

· Is the expenditure in the public interest?

Negotiating with Willing Participants.   At a minimum, the following items should be discussed and agreed upon before entering into an agreement: 

· Project description including methodology and technical requirements, 

· Each participant’s responsibilities of completion of project work, 

· Cost of project and funding responsibilities,

· Deliverables or desired end results, 

· Period of performance, and

· Long-term maintenance responsibilities.  

Cost-Share. There is no specific or mandated cost share requirement.  However, cost sharing and resource leveraging opportunities should always be explored with agreement participants.  Benefits received by the participants should be commensurate with resources expended.  Therefore, cost-sharing determinations must be made on a case-by-case basis.  

Access and Liability for Projects on non-federal lands.  If project is on non-federal lands, do not perform or have work performed without clear, written permission to do so.  Ensure that the person providing this permission has the requisite signatory authority or power of attorney.  Liability, both to person and property, also must be spelled out in writing.  The agreement may suggest or even require a certain level of liability insurance for private landowners for some types of work.  The preferred method is that the non-federal party holds the federal agency harmless for any damage to persons or property.  An alternative is that all parties agree they will be responsible for their own acts and results thereof.  

Formatting for Wyden Amendment Agreements.  Each agreement must include terms and conditions that are mutually agreed upon by the federal land management agency and the participants as well as the terms and conditions required by the agreement type used.  Work with agency grants and agreement specialists to determine the appropriate agreement type.  This will depend on the project location, the type of work, contributions, and other related factors. 

· If the project is on non-federal lands and the other parties are going to perform the work then the appropriate format may be Federal Financial Assistance instruments (grant or cooperative agreement).  

· If the project is located on federal lands, the format of the agreement should be similar to a Challenge Cost share agreement.  The same clauses would be used except there may not be a need for a match requirement in the cost reimbursement clause.

· There may be situations where, for example, an absentee landowner prefers that the federal agency procure the services needed.  The Wyden authority does allow the federal agency to provide that contracting service.  Any contract awarded would be subject to Federal Acquisition Regulations.

